Introduction
This chapter presents a public choice theory of criminal procedure. 1 Alternatively, one could describe the argument of this chapter as a 'rentseeking' theory of criminal procedure. We are especially concerned with the panoply of rules that make it more diffi cult to convict criminal defendants and obstruct the work of prosecutors. The rules appear to be perverse at fi rst glance, because any well-functioning society should aim to suppress crime as eff ectively as possible. What purpose is served by rules that reduce the likelihood that a guilty defendant will be punished?
The core idea of this chapter is that criminal procedure is best understood as a set of rules designed to thwart attempts to use the state's law enforcement power in a predatory fashion or in order to transfer wealth generally. Our argument is most easily grasped if one imagines a society consisting of predatory factions or predatory prosecutors who attempt to use the law enforcement process as a mechanism for wealth extraction or enhancement. A social planner, in such a society, might fi nd it valuable to construct a set of rules that cabin the predator; and since predators are wily sorts, the rules may have to take a number of diff erent forms and change over time to meet new challenges. This chapter's core idea, expressed simply as a concern for abuse, is not new. Many courts have noted that procedural protections in criminal law constrain the potential for abuse by government agents. Among criminal law theorists, Herbert Packer argued in 1964 that the due process model of criminal law envisions a set of rules designed to reduce the effi ciency of criminal prosecution in order to constrain the potential for abuse. 2 However, surprisingly little attention has been invested by criminal law specialists in explaining the importance of public choice theory relative to other theories, precisely how criminal procedural rules constrain abuse, and in using public choice theory to explain the case law on criminal procedure. We will address these issues in this chapter.
For the most part we focus on a set of core procedural protections that can be considered long-established norms. We are thus less focused on Warren Court innovations (for example, Gideon v. Wainwright, Miranda v. Arizona), though the approach developed here would be useful in justifying some of those as well. Some key propositions of this chapter can be set out right away. With respect to the reasonable doubt rule, the double jeopardy clause, and the ex post facto clause, this chapter's theory implies the following. First, the primary function of the reasonable doubt rule is to make it diffi cult for the criminal law enforcement process to be used for predatory purposes. Second, the essential purpose of double jeopardy doctrine is to prevent prosecutors from substituting toward successive prosecutions in order to avoid fundamental single-trial procedural constraints such as the reasonable doubt rule. Third, the ex post facto clause is violated only by those changes in the punishment process that create a potential for abuse by increasing the risk of targeted enforcement. These propositions by no means exhaust the implications of public choice theory for criminal procedure. However, they do get across the types of specifi cfunction theories motivated by our general approach.
Since the public choice approach has received relatively little attention in the theoretical literature on criminal law, we will devote most of this chapter to setting out the theory in detail. To the extent that the public choice approach has been explored earlier in the literature, it is largely in the margins and in passing remarks, with little eff ort to off er a taxonomy of predation and its implications for criminal procedure case law. This chasm is especially troubling in view of the important status of criminal procedure doctrine in modern constitutional law.
We begin in Section 2 by discussing some of the prior literature that hints at or suggests a public choice approach to criminal procedure. In Section 3, we briefl y describe a few core pro-defendant criminal procedural protections. Following that, we re-examine the traditional justifi cation for these protections, set out in the Supreme Court's decision in In Re 
Langbein
Langbein's The Origins of Adversary Criminal Trial is focused, as the title suggests, on the events leading to the employment of lawyers by defendants in criminal trials. Criminal trials were largely private aff airs well into the 1800s. Until the early 1700s, criminal defendants were prohibited from employing defense lawyers. A series of scandals, fi rst in treason trials and later in ordinary felony trials, led to reforms that eventually permitted defense counsel.
Langbein's book is not primarily directed to providing a theory of the function of pro-defendant criminal procedures. However, his detailed history of adversary trial suggests a theory that is consistent with the public choice rationale provided in this chapter. The scandals leading to the allowance of defense counsel could all be described as examples of predatory abuse of the criminal process. The scandalous treason trials recounted by Langbein involved the crown's prosecution of political enemies. 9 The felony trial scandals involved eff orts by opportunists to secure false convictions in order to collect rewards off ered by the state. 10 These scandals led judges to permit criminal defendants to employ lawyers in order to improve their chances against opportunistic plaintiff s.
Although Langbein's historical account of the events leading to adversary trial could be cited as empirical support for our functional theories of core procedural protections, the focus of this chapter is diff erent from that of Langbein. Instead of examining historical incidents of predation, we start with the procedural rules and examine the extent to which they could be used to obstruct predation in the criminal punishment process.
Packer
In his essay titled 'Two Models of Criminal Procedure', Herbert Packer sets out alternative models of the criminal law enforcement process, one labeled the 'Crime Control Model' and the other labeled the 'Due Process Model'. The crime control model presents a normative vision of effi cient criminal law enforcement. Packer describes an assembly-line process that seeks to apprehend violators quickly and punish them without delay. Lengthy criminal trials and appeals would be discouraged. A presumption of guilt would apply to defendants that pass an initial administrative screening by enforcement agents.
Packer's due process model is almost diametrically opposed to the crime control model. It envisions a system in which procedural safeguards make 9 Langbein, supra note 6, at 67-79. 10 Id., at 148-58.
Gerrit De Geest -10.4337/9781781950210.00012 Downloaded from Elgar Online at 11/26/2018 09:16:22AM via free access the criminal enforcement process ineffi cient and time-consuming. The defendant is given a presumption of innocence in this model. The reason for procedural safeguards is that [p] ower is always subject to abuse -sometimes subtle, other times, in the criminal process, open and ugly. Precisely because of its potency in subjecting the individual to the coercive power of the state, the criminal process must, in this model, be subjected to controls that prevent it from operating with maximal effi ciency.
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The due process model is in some respects similar to the public choice theory provided here. Both theories point to the potential for abuse or predation as a reason for pro-defendant procedural constraints. However, Packer's discussion of the due process model suggests that he is ultimately concerned with rights that the state should respect rather than the costs of violating those rights. In addition, although Packer uses his crime control and due process models to explain trends in criminal law, he never attempts to use either model to provide a detailed, positive theory of the core planks of criminal procedure doctrine. In both of these senses -the focus on utilitarian versus rights-based arguments and the priority given to justifying established institutions and law -our approach diff ers from Packer's.
Ely
In Democracy and Distrust, John Hart Ely off ered a theory of constitutional interpretation that suggests a public choice account of some parts of constitutional law, including the law of criminal procedure. 12 According to Ely, courts have interpreted the constitution in order to prevent legislative majorities from extracting wealth from legislative minorities. An approach to interpretation that discourages such wealth extraction promotes democracy under Ely's theory because it forces elected representatives to take into account the interests of minority groups within their communities. It should be clear that this theory can result in implications for criminal procedure law that are consistent with the public choice model. Still, the public choice model is a more direct and simpler rationale than Ely's democracy-forcing theory. Occam's razor should lead us to prefer the simpler and sparser theory. Moreover, there are several respects in which the public choice model may be preferable.
First, the democracy-forcing theory is a contradiction in its own terms.
Democracy ordinarily has been understood as a system in which the majority gets its way. It is a contradiction to argue that a purer form of democracy would require judges to block the decisions of majorities when those decisions trample over the rights of minorities. The US Constitution contains provisions that clearly thwart the will of legislative majorities. Those provisions are by no means designed to generate a purer form of democracy. They are designed to prevent some specifi c and predictable failures that are planted in the seedbed of majority vote regimes.
The democracy-forcing theory, consistent with much of modern constitutional law doctrine, alters the direction and shape of the shields that protect legislative minorities in the Constitution. The democracy-forcing theory suggests that it is important to identify and monitor the treatment of 'discrete and insular' minorities. The discrete and insular status of the protected minorities distinguishes them from minorities based on attributes such as age or income distribution. Age and income form status groups whose membership fl uctuates. The legislative minorities that should be protected under the democracy-forcing theory, in contrast, are hard-cast in the form of race, ethnicity, religion, or some other feature which is unlikely to be passed off quickly. According to the democracyforcing theory, judges should be especially quick to block the decisions of majorities when they extract wealth from identifi ably diff erent ethnic, racial, or religious minority groups. By implication, a decision to transfer wealth from one particular economic class does not necessarily raise alarm bells under the model.
The public choice theory of this chapter focuses on rent-seeking conduct rather than the identifi cation of legislative minorities that are deserving of constitutional protection. The public choice theory, which we argue is embodied in criminal procedure, identifi es particularly troubling wealth extraction methods and attempts to block those methods, whether or not they aim to expropriate some identifi able legislative minority. The public choice theory implies all of the 'distrust' based theories for protecting legislative minorities, but goes further by suggesting a broad suspicion or distrust of expropriation eff orts in general.
Finally, the democracy-forcing model, with its emphasis on hard-cast legislative minorities, does not necessarily imply the specifi c-function theories articulated in this chapter. Whether it would do so depends on the distribution of such minorities in the society. A largely homogeneous society should not need the pro-defendant protections under the democracy-forcing model. However, under the public choice approach, the core pro-defendant procedural protections observed in the law would exist irrespective of the society's degree of homogeneity.
Some core criminal procedural protections and the traditional justifi cation
We have argued to this point that the pre-existing literature, though showing an awareness of the public choice model as a possible explanation for criminal procedure law, has largely sidestepped the task of using the model to provide a detailed justifi cation for key procedural conventions and the case law. The courts, on the other hand, have been forced to provide a rationale for procedural protections because of the need to decide cases. The rationale emphasized in the courts was set out in full in the Supreme Court's In Re Winship decision. In Winship, the Court held that the reasonable doubt standard was required in criminal trials by the due process clause of the Constitution. The Court argued, as a justifi cation, that the reasonable doubt standard was best because false convictions in the criminal process are more costly to society than false acquittals. Further, the reasonable doubt standard would generate fewer false convictions than the preponderance standard (and correlatively more false acquittals). We will refer to this traditional justifi cation as the 'error-cost' rationale.
Criminal procedure is a vast topic and space will not permit us to explore all of the procedural protections given to criminal defendants. In this section, we will focus on the reasonable doubt standard and a few other core protections, such as double jeopardy, and examine them against the traditional error-cost justifi cation off ered in the American case law. We will start with a brief survey of core procedural protections.
Core procedural protections
The reasonable doubt standard requires that the moving party (that is, the prosecution) prove that the defendant is guilty, beyond a reasonable doubt, of the criminal off ense(s) with which he is charged. 13 Although the reasonable-doubt formulation seems to have fi rst appeared in 1798, 14 the notion that the standard of proof in criminal trials should favor defendants has ancient origins. Blackstone, in his description of the criminal process, noted that 'all presumptive evidence of felony should be admitted cautiously: for the law holds, that it is better that ten guilty persons escape, than one innocent suff er'. 15 Coke, considerably earlier, said that 'the evidence against a prisoner should be so manifest, as it could not be contradicted'. 16 The reasonable doubt standard stands in contrast to the 'preponderance of the evidence' standard, used most frequently in civil cases. 18 It requires that the moving party prove that the defendant is liable on the preponderance of the evidence or, put simply, is more likely liable than not.
The prohibition against double jeopardy stems from the Fifth Amendment of the US Constitution, which states 'nor shall any person be subject for the same off ense to be twice put in jeopardy of life or limb'. 19 In some respects, this protection is similar to the doctrines of res judicata and collateral estoppel that are found in non-criminal cases. 20 However, there are some diff erences. In particular, one that has garnered much attention is the rule, unique to criminal proceedings, that normally prohibits prosecutorial appeals of initial trial acquittals, but permits defense appeals of initial trial convictions.
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Other procedural protections in the criminal context are the right to a jury trial, 22 25 This does not exhaust the list of protections that impose a pro-defendant bias. Although we will focus on a few core protections, we claim that the public choice theory provides the best explanation for most of them. However, before presenting the public choice account, we will fi rst examine the traditional explanation for procedural protections.
Traditional justifi cation for core criminal procedural protections

Reasonable doubt standard as example
The reasonable doubt standard is the quintessential example of a pro-defendant protection. The traditional justifi cation, captured in Blackstone's 'ten guilty men' statement, is that in the criminal process we should be more concerned with false convictions than false acquittals. 26 Elaborating, the US Supreme Court in Winship identifi ed three types of harm associated with false convictions: loss of liberty, stigma, and dilution of the moral force of the criminal law. 27 We can classify the costs of false convictions and false acquittals as sanctioning costs, deterrence costs, and disutility costs. 28 Sanctioning costs are the costs of punishment, which include the loss of liberty and stigma eff ects. Deterrence costs refer to the practical eff ect of the dilution in the law's moral force caused by false convictions. For example, if the law punishes the innocent, then it weakens deterrence by giving people less incentive to comply. Disutility costs refer to the disutility individuals suff er when they know that the law fails to punish the guilty or that it sometimes punishes the innocent. Translating Winship into these terms, the Supreme Court has said in eff ect that the additional sanctioning, deterrence, and disutility costs of moving from the reasonable doubt to the preponderance standard would outweigh the potential benefi ts. This is what we have referred to before as the traditional error-cost justifi cation for the reasonable doubt rule.
Error-cost analysis of legal standards: a diagrammatic exposition
In order to get a better understanding of the error-cost analysis of legal standards, consider Figure 7 .1, 29 which shows the relationship between error probabilities, evidence, and standards of proof. The vertical axis measures the probability of guilt. The horizontal axis measures the amount of evidence (of guilt). The 45 degree line OP captures the functional relationship between the probability of guilt and the quantity of evidence against the defendant. The vertical line PE refl ects the preponderance-of-evidence standard. If the amount of evidence is below (to the left) of the PE line, the defendant will be found innocent, and if the evidence is above the PE standard then the defendant will be found guilty. Error probabilities under the PE standard are shown by the areas OBE and PBA in Figure 7 .1. The probability of a false acquittal is given by OBE, to the left of the PE standard. The probability of a false conviction is given by PBA, to the right of the PE standard. Figure 7 .1 also shows the same relationship under the reasonable doubt standard, where the vertical line labeled RD refl ects the reasonable doubt standard.
Two intuitive points follow from Figure 7 .1: the probability of a false acquittal and the overall likelihood of error are both larger under the reasonable doubt standard. In moving from the preponderance to the reasonable doubt standard, we reduce the probability of a false conviction by the area ABDC, and we increase the likelihood of a false acquittal by the larger area BDFE. It follows that if the social costs of false acquittals and false convictions are equal, society should prefer the preponderance standard to the reasonable doubt rule. However, if the costs of false convictions and false acquittals are not equal, examining the overall probability of error will be insuffi cient to tell us whether the reasonable doubt rule is preferable to the preponderance rule.
Society should prefer the reasonable doubt standard to the preponderance standard if the expected social costs are lower under the reasonable doubt standard. Thus, the reasonable doubt standard is preferable if the reduction in false conviction costs resulting from a move from the preponderance to the reasonable doubt standard exceeds the incremental false acquittal costs. In terms of Figure 7 .1, the reasonable doubt rule is preferable if the change in the probability of a false conviction (ABDC) multiplied by the cost of a false conviction exceeds the incremental false acquittal probability (BDFE) multiplied by the cost of a false acquittal. Given the diff erence in the probabilities, the actual cost of a false conviction must be substantially greater than the cost of a false acquittal in order to justify a switch from preponderance to reasonable doubt.
The Supreme Court identifi ed the key components of the false conviction cost in its Winship opinion: additional sanctioning and disutility costs (and perhaps deterrence costs due to loss accuracy or of the law's moral force). The cost of a false acquittal can be considered primarily the cost of under-deterrence (due to the reduction in the expected punishment). There are data that enable a rough, back-of-the-envelope test. If we use the sum of losses due to injuries and property theft (including fraud) as a conservative defi nition of the aggregate harm from crime, David Anderson's study of the costs of crime suggests the annual aggregate crime cost is of the order of $1 trillion. 30 If we measure sanctioning costs by adding the opportunity costs of the inmate's time while locked up plus the costs of maintaining inmates in prison, Anderson's study suggests that the annual sanctioning cost for all convictions is roughly $70 billion. 31 These numbers imply that the aggregate costs of crime, which can be treated as under-deterrence costs, are of the order of 15 times greater than the sanctioning costs for all convictions. In view of the magnitude of this differential, it seems improbable that the savings from a measure that reduces crime by enhancing the likelihood of punishment, such as moving to the preponderance standard, would be swamped by incremental sanctioning, 30 See David Anderson, The Aggregate Burden of Crime, 42 J. L. Econ 611 (1999) (estimating cost of crime at $1,102 billion, which represents the sum of 'risks to life and health', 'crime-induced production', and 'opportunity costs' (for criminals and victims)). The 'risks to life and health' refl ect the value of crime-related lives lost (approximately 72,111 lives lost per year, valued at about $6.1 million each) and the value of non-fatal injuries, id., at 624-6. The $6.1 million per life measure appears to be about the average value from many previous studies, id., at 626. The value of non-fatal injuries is also based on an average of prior studies valuing non-fatal injuries, id., at 626. The 'crime-induced production' refl ects the estimated amount of resources spent on items that result from or are associated with crime and hence cannot be spent on other items. See id., at 616-7. 'Examples include the production of personal protection devices, the traffi cking of drugs, and the operation of correctional facilities.' Id., at 616. Andersen provides a fairly detailed list of these expenditures, id., at 620. The 'opportunity costs' associated with crime in the text represent the value of the days victims were unable to work due to the crime event, the time and eff ort spent by criminals in undertaking crime, and the time and eff ort of victims in attempting to prevent crime (for example, locking things), id., at 623-4. 31 See id., at 620, 624 (this fi gure represents the sum of 'crime-induced production: corrections' and 'criminal lost workdays: in prison'). Obviously, these numbers miss some important costs. Indeed, they do not include the stigma costs, part of the liberty costs, and the moral disutility costs of diluting the moral force of the criminal law referred to by the Court in Winship. However, we are using the numbers only to determine whether the sanctioning and deterrence costs of errors, as commonly understood, would justify the reasonable doubt rule. An important part of our analysis is to show the rough magnitude of other costs that need to be considered to justify the reasonable doubt rule if standard sanctioning and deterrence costs do not. stigma, and disutility costs. Indeed, the empirical evidence on the responsiveness of crime to changes in prison population suggests that this is unlikely.
A brief empirical examination
Surveying evidence on the responsiveness of crime to incarceration, Donohue and Siegelman estimate that the elasticity of crime with respect to incarceration is 0.15 and Levitt fi nds an elasticity of 0.30. 32 Using the lower fi gure, an increase in sanctioning costs of 200 percent (that is, tripling the prison population and increasing sanctioning costs from $70 to $210 billion) should be associated with a reduction in crime of the order of 30 percent ((200)(0.15) 5 30). This yields a deterrence benefi t of $300 billion (($1 trillion cost of crime)(0.30) 5 $300 billion). Since the additional sanctioning cost of tripling the prison population ($140 billion) is less than the deterrence benefi t ($300 billion), a switch to the preponderance standard appears desirable on traditional error-cost grounds.
We have discussed only deterrence and sanctioning costs, but there are stigma and disutility costs that should be considered too. Obviously, these are diffi cult to quantify. Still, our analysis suggests how large these other costs must be to justify the reasonable doubt standard on the traditional error-cost account. It would appear that these costs need to be at least of the same order of magnitude as the incremental sanctioning costs generated by the preponderance rule. For example, return to the scenario just considered: a tripling of the prison population, caused by a switch from the reasonable doubt to the preponderance standard, which produces a deterrence benefi t of $300 billion and an incremental sanctioning cost of $140 billion. To justify choosing the reasonable doubt standard over the preponderance standard, the stigma and disutility costs generated by the preponderance standard would have to add $160 billion to the change in total sanctioning costs.
The required magnitude of stigma and disutility costs is so large in relation to sanctioning and deterrence costs that one is compelled to view it with suspicion. If the stigma and disutility costs noted in Winship prove to be too small to justify the reasonable doubt rule, what other costs excluded from this analysis should be considered? We explore this question next.
Public choice theory and criminal procedural protections
In our view, the traditional error-cost justifi cation off ered for core criminal procedural protections, such as the reasonable doubt rule, is incomplete. In this section, we will set out the groundwork for a public choice approach. Specifi cally, we will off er an overview of the types of predation or rentseeking practices that are likely to occur in connection with the criminal enforcement process, and the costs generated by these practices.
We contend that the reasonable doubt standard is designed primarily to make it harder for individuals and groups to use the criminal law enforcement process as a mechanism for wealth extraction. Moreover, most of the key pro-defendant procedural protections serve this purpose. This reduces the social costs generated by rent-seeking eff orts to infl uence law enforcement and enhances the deterrent eff ect of the law.
Our argument should not be viewed as a rejection of error-cost analysis in general. Rather, it should be viewed as a substantial modifi cation of the error-cost analysis of legal standards. In terms of the general approach associated with Figure 7 .1, we contend that the false conviction costs should include the costs of rent-seeking in the criminal law enforcement process. If these costs are included, it appears far more likely that the cost (on average) of a false conviction substantially exceeds the cost of a false acquittal -and substantial excess is necessary given the greater frequency of false acquittals under the reasonable doubt standard. We explain below how rent-seeking happens in law enforcement and the costs that it generates.
Rent-seeking in law enforcement
Rent-seeking is essentially self-interested, profi t-motivated conduct observed within an institutional framework, such as the political or legal process, rather than in the market. In the law enforcement context, the core of the theory can be captured with a simple profi t function for the prosecutor. Suppose the probability of a conviction from the prosecutor's perspective is p p , the payoff to the prosecutor from a successful prosecution is p, and the cost of prosecution is c p . The payoff to the prosecutor is itself a function of the amount that a prosecution target would bid to avoid punishment, and the amount that third parties would gain from the punishment of the target. Let v represent the loss to the target, which is the same as his bid to avoid punishment, and let g represent the gain to third parties. The profi t function of the prosecutor can therefore be expressed as
This implies that the profi t-motivated enforcer will have an incentive to target individuals who will off er substantial bids to avoid punishment, and to select targets that third parties will pay substantial amounts to see punished.
Rent-seeking in the law enforcement process can occur in a variety of forms. However, we think two general types capture its observed forms. One is inter-group wealth expropriation, which arises when one group attempts to gain an advantage from law enforcement at the expense of other members of society. 33 In terms of the prosecutor's profi t function (see equation (7.1)), these are third parties who are willing to bid g in order to see the prosecutor go after their preferred targets. The other type of rent-seeking is simple corruption, which occurs when an individual uses bribery or some other means, in connection with law enforcement, to extract wealth from society. In terms of the prosecutor's profi t function, these are cases in which individual targets will be compelled to bid v in order to avoid punishment.
Inter-group wealth expropriation
Inter-group wealth expropriation can be eff ected in a number of ways. For example, there is lobbying, which results in targeted or selective enforcement. The familiar case is where prosecutors disproportionately bring charges against members of group B because of lobbying eff orts, or simply to curry the favor of the dominant group A. This permits group A members to shift the burden of criminal enforcement onto group B or to impose costs on group B which result in some benefi t to group A -for example, the maintenance of a caste system. Indeed, in regimes in which prosecutors are elected, candidates for the position will have incentives to seek support from group A by promising to direct enforcement eff orts against group B.
34 Perhaps the bestknown example of this in United States history is law enforcement in the South during the Jim Crow period, which involved prosecutors refusing to enforce the law against white citizens, while using the threat of criminal punishment to coerce black citizens. members of politically marginal groups. For example, a self-interested prosecutor, who knows that politically powerful groups will have him removed from offi ce if he threatens their interests, would then focus his extraction eff orts on the politically marginal. The diff erence between this version of inter-group wealth extraction and the fi rst is slight: in the fi rst, the dominant group initiates the wealth extraction process and in the second, the prosecutor initiates the process. In the fi rst case, the dominant group pays the prosecutor the smallest amount necessary to accomplish their ends, allocating the surplus to themselves. In the second, the prosecutor who initiates the wealth extraction process allocates the surplus to himself.
Yet another example of wealth expropriation is the passing of laws with disproportionate burdens on diff erent groups. In order to eff ect wealth expropriation, the laws need not apply directly to group B members. The dominant group (A) may fi nd that certain activities are carried out only, or predominantly, by group B members, or that group B members carry out these activities in a diff erent manner from others. With this information, the dominant group may prohibit or place special burdens on the activity when carried out in a particular manner. For example, white majorities in the western United States enacted facially neutral statutes in the late 1800s that had the eff ect of prohibiting Chinese laundries, both to limit competition from them and to limit the independent work options of Chinese laborers.
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These cases are united by the common theme of one group benefi ting at the expense of others through the use of the governmental process, whether law enforcement or legislation. As our concern is with law enforcement, we will not discuss in much depth the passing of laws with disproportionate burdens. However, the legislative and law enforcement processes provide alternative routes through which a predatory dominant group could extract wealth from others. In this sense, the legislative and law enforcement processes are substitutes in the eyes of the wealth extractor. The laws controlling rent-seeking in these governmental processes can be understood as complements, in the sense that they prevent a predatory dominant group from shifting its expropriation eff orts from one governmental process to another. wealth from the general population. We have in mind two cases: that of an enforcement agent (police offi cer or prosecutor) who threatens to apprehend and charge an individual unless he pays the agent, and that of an enforcement agent who is willing to accept bribes from the general public or individuals to enforce or not to enforce the law in a particular way. 37 In general, these payoff s can take two forms. One, ex ante bribery, occurs when an individual bribes an enforcement agent before he commits a crime in exchange for an agreement by the agent not to enforce the law against him. In the other form, ex post bribery, the individual bribes the agent after he commits the crime.
Simple corruption
There are many examples of simple corruption and its forms. A common example of ex post bribery is a police offi cer who accepts bribes in return for not issuing a ticket to a speeding motorist. Ex ante bribery appears to be less common, though there are many examples of it too. In most towns in the US, local government business is carried out by boards made up of residents with deep and strong connections to many of the parties who appear before them. In these settings, it is hard to distinguish the ordinary reciprocal exchanges that are part of normal social intercourse from ex ante bribery.
Because the criminal law enforcement process can be used by groups or by individuals as a means to extract wealth, we should anticipate a steady stream of eff orts to use it for that purpose. In light of this, it becomes important to get a sense of the precise costs generated by such behavior and methods for constraining them.
Costs associated with rent-seeking in the criminal process
We have so far considered the private interests of the enforcement agent or agency. The social welfare eff ects of rent-seeking are much broader and are by no means captured by the prosecutor's profi t interests. We will consider the broader eff ects as additional costs from rent-seeking in law enforcement. We divide our discussion of the costs of rent-seeking in law enforcement into two parts: fi rst, the costs related to the act of lobbying, and second, the costs related to the eff ect of lobbying on the deterrent force of the criminal law. 37 One could argue that the simple corruption category is the same as our second example of wealth expropriation, and we concede that the diff erence is more a matter of degree than of character. In the second example, the enforcement agent maintains his position through the support of local dominant groups. In the simple corruption story, the enforcement agent is either unconcerned with maintaining support from local dominant groups (in the case of the actively predatory enforcer), or passively accepts bribes in exchange for not enforcing the law.
Direct costs
Rent-seeking in the criminal process involves lobbying eff orts to infl uence the selection and prosecution of cases. The process of lobbying itself generates costs that are from a societal perspective often wasteful.
As a useful analogy, consider eff orts to obtain a monopoly. Expenditures to obtain a monopoly may be desirable when a fi rm secures a dominant position by improving its product or reducing its costs. However, some expenditures to obtain a monopoly are socially wasteful; consider, for example, lobbying eff orts to obtain a government privilege, such as an exclusive license or tariff protection.
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In the context of criminal law enforcement, eff orts by group A to lobby the prosecutor to enforce selectively against group B are often wasteful forms of wealth extraction. Of course, the result is not an entire waste if targeting group B reduces the overall costs of crime. 39 However, there is little reason to believe that lobbying for selective enforcement will always bring about an effi cient result. For example, group A will have no interest in inducing the prosecutor to go after cases of crime involving only members of group B as victims. Further, group A members may discourage the prosecutor from enforcing the law when members of their own group commit crimes against group B.
So far we have focused on the costs associated with inter-group expropriation eff orts, but analogous arguments apply in the context of simple corruption. Corruption creates costs in terms of the resources spent in bribing the enforcement agent to enforce or not to enforce the law in some way and the eff orts of the agent in positioning himself to take bribes. However, there is an important feature of the corruption model that suggests that rent-seeking costs can be much larger than appears initially. The enforcement process is vertically fragmented, in the sense that it moves through a chain beginning with a police offi cer (and next his superiors), moving to a prosecutor, and on to a magistrate or judge, and so on. If each one of these agents demands bribes to enforce or not enforce the law, then the total social waste will be considerably larger than in a vertically integrated enforcement regime in which a single agent controls the process from arrest to punishment. 
Deterrence and other costs from rent-seeking
Rent-seeking in the criminal process, if successful, has the eff ect of skewing law enforcement. In this section, we discuss three ways in which rent-seeking reduces the net social benefi ts of law enforcement: fi rst, by reducing the direct sanctions imposed on off enders; second, by reducing indirect sanctions imposed on off enders through stigma and reputation costs; and, third, by increasing the cost of enforcing the law.
some deterrent effects of selectively enforcing the law Selective enforcement of the law due to lobbying can have corrosive eff ects on deterrence. Consider, for example, where lobbying by group A members results in selective law enforcement against group B members, with little regard for the actual guilt of the defendants, and disproportionately less enforcement against group A members. In this scenario, deterrence is likely to drop for both groups A and B. Group A members are under-deterred because they are facing low expected sanctions for engaging in undesirable activities. The deterrent eff ect on group B members would also be reduced because they are now punished whether they have been 'good' or 'bad'. In other words, the incentive to comply with the law is reduced for group B members because the payoff s from compliance and non-compliance have gotten closer.
An enforcement policy chosen by group A members that reduces deterrence may seem irrational, because it could lead to additional crimes being committed against group A members. However, there are scenarios in which such a policy could be chosen rationally by group A.
To see this we note that, in general, deterrence can be achieved through substitution eff ects or scale eff ects. Substitution eff ects occur when a change in the eff ective sanction leads potential off enders to substitute legitimate, law-complying conduct for illegitimate, undesirable conduct. Scale eff ects occur when enforcement causes potential off enders to stay out of certain areas, or off the streets at certain times. A selective enforcement policy in which group B is targeted implies, within a fi xed budget setting, a diversion of resources from substitution-oriented policies to scale-oriented policies. This is analogous to shifting from a strategy of ticketing every motorist that speeds (inducing substitution toward slow driving) to a strategy of ticketing motorists who meet the profi le of a speeder, whether agent is in a position similar to that of successive owners of the pieces of a toll road. One of the standard results is that the sum of the tolls charged by successive owners will be larger than the toll charged by a single owner of a road. This is known in the monopolization literature as the double-marginalization problem, see Joseph J. Spengler, Vertical Integration and Antitrust Policy, 58 J. Pol. Econ. 347 (1950).
or not they are speeding (inducing drivers who fi t the profi le to stay off the roads).
Keeping this in mind, we can then return to our example of As and Bs. If groups A and B are geographically segregated, then group A may choose to reduce potential crimes by Bs on As by apprehending all Bs who venture into their territory, whether or not the Bs are complying with the law. 41 Such a policy would make it costly for Bs to move among As, encouraging the Bs to stay in their own territory. In other words, group A members may choose to rely on scale eff ects to reduce the risks posed to them by group B off enders. Such a policy, in a fi xed budget setting, could easily result in a weakening at the substitution-eff ect level in deterrence among Bs. 42 other costs: stigma, expressive, and enforcement cost effects Rentseeking probably reduces the stigma, associated with criminal punishment. If the criminal label carries some stigma then that becomes part of the total sanction for criminal behavior and infl uences deterrence. Anything that reduces the stigma, without causing a countervailing increase in the offi cial sanction, reduces deterrence.
The stigma from being labeled a criminal stems in part from a belief that the person so labeled has violated a societal norm meriting condem- Another scenario might be where lobbying by group A members leads to selective enforcement against group B members, focusing on those who are guilty, but again with disproportionately less enforcement against group A members. In this case, the same potential under-deterrence problem for group A members exists because again they face low expected sanctions. However, for the group B members, the situation has changed. The deterrent eff ect on group B members may still remain or be enhanced because in this case if a group B member complies with the law, he is probably not going to be prosecuted and if he fails to comply, he is more likely to be prosecuted. The overall impact on deterrence is ambiguous in this case. However, given that A members are assumed to control the enforcement process, one probable scenario is where their law enforcement agent (the prosecutor) is unable, because of unfamiliarity or indiff erence, to distinguish complying from non-complying members of group B. With a prosecutor unable or unwilling to distinguish the 'good' from the 'bad' among group B, a policy of targeting only the bad in group B would be infeasible. This suggests that the outcome discussed in the text, in which deterrence falls unambiguously, is a plausible outcome of selective enforcement. nation. 43 If, however, being labeled a criminal is perceived by members of one's social circle as indicative of a biased use of the law, then the stigma from the criminal label diminishes. 44 For similar reasons, rent-seeking is likely to reduce any expressive or symbolic features of the criminal law.
In addition to stigma and expressive eff ects, rent-seeking may have enforcement-cost eff ects. If law enforcement is perceived to be biased, then it is likely that some people will refuse to assist law enforcement. This would increase the diffi culty and costs associated with apprehensions and prosecutions, which in turn reduces the likelihood that wrongdoers will be sanctioned.
Procedural protections as methods of constraining rent-seeking
In this section, we describe the precise function of pro-defendant procedural protections. Our description suggests a positive theory for the basic procedural rules.
Procedural protections
Procedural protections constrain rent-seeking in the criminal process by making the process costly for both law enforcement agents and for society. Prosecutors, who are rewarded when conviction rates are high, bear much of the brunt of the costs of these procedures. 45 The primary function of pro-defendant procedural protections is to alter the 'relative prices' of various enforcement approaches in a way that makes predation unprofi table (or less profi table). In general, the rules increase the probability that a prosecutor and a bribing party will be unable to fi nd a mutually acceptable bribe, thus making the set of contractible bribes zero or close to it. Eric Posner, Law and Social Norms 97-100 (2000) (noting that criminal off enders can signal loyalty to a subcommunity by violating the law and being punished by the dominant group. The subcommunity is more likely to view criminal punishment as a signal of loyalty to the subcommunity, the more the subcommunity believes the criminal justice system is 'infected with a political agenda'). A simple model can be used to convey the argument at a general level. Recall that the profi t function of the prosecutor is
where p p is the probability of a conviction from the prosecutor's perspective, and c p is the cost of prosecution. The payoff to the prosecutor, p, is a function of the gain to third parties (g) and the loss to the potential defendant (v) -that is, p 5 p(g, v) . Suppose the defendant's prediction of the probability of conviction is p d . In addition, let the cost of a criminal prosecution be c d for the defendant. The cost function for the defendant is
Pro-defendant protections have the eff ect of reducing p p and increasing c p , though in a non-uniform manner across potential defendants. In particular, the reduction of p p and increase in c p are both substantially larger for innocent defendants than for guilty defendants. This change in relative prices induces prosecutors to shift their prosecution eff orts away from the innocent and toward the guilty. In many cases, the relative price change should cause the prosecutor's expected profi t to turn negative for innocent defendants (p p p 2 c p , 0), thus removing any credible threat of prosecution. Bribes will be exchanged between the defendant and the prosecutor when two conditions are met: (1) the prosecutor can credibly threaten prosecution (p p p 2 c p . 0), and (2) the expected cost of a prosecution to the defendant exceeds the expected profi t to the prosecutor (
It follows that pro-defendant procedural protections make bribery less likely through two incentive eff ects. First, the procedural protections destroy the credibility of the prosecution threat against innocent defendants. Second, in those cases where the threat remains credible against innocent defendants, procedural protections can reduce the defendant's expected probability of conviction to a level that may in large part eliminate the scope for mutually benefi cial bribes.
Consider the eff ects of procedural protections on inter-group expropriation through selective enforcement. On the prosecutor's side, procedural protections raise the cost of targeting innocent parties as well as the costs of letting the guilty go free. If the prosecutor at the behest of group A targets innocent group B members, he is unlikely to be successful given the pro-defendant procedures. In terms of the profi t function in equation (7.1), this reduces the amount, g, that a third party would be willing to bid for targeted enforcement. If the prosecutor maintains his promise to target group B, he will have few successful prosecutions, and will probably lose his job. This suggests that the prosecutor will demand a high bribe in order to adopt a selective enforcement policy. Moreover, given the risk of losing his job, potential bribers will doubt the credibility of the prosecutor's promise to selectively enforce. In view of the greater diffi culty of implementing a successful selective enforcement policy and the doubtful credibility of a prosecutor who promises to do so, the potential briber's willingness-to-pay should fall substantially. 46 Next, consider the eff ects of procedural protections on simple corruption -that is, individual attempts to use law enforcement as a path to wealth. Procedural protections make it diffi cult for such corruption to fl ourish. A prosecutor who on his own initiative threatens to arrest individuals on false charges would fi nd it diffi cult to mount a credible threat against his victims in the presence of procedural protections. In terms of the prosecutor's profi t function, this reduces the maximum bid that a potential defendant will off er to avoid punishment (p d v 1 c d ) . Moreover, the prosecutor's ability to credibly promise not to enforce the law against a particular defendant should fall. If the prosecutor charges the wrong person or no one at all, he most likely will be unsuccessful in obtaining a conviction. Given his diffi culty in charging and convicting an alternate (innocent) candidate, the cost to the prosecutor of promising not to enforce against a particular defendant is relatively high, and the promise cannot be considered fully credible. The prosecutor's power to shake down individuals for money in exchange for a promise not to bring charges is severely diminished in the regime with procedural protections. Moreover, the potential defendant's willingness to pay a bribe falls since he is less likely to be convicted in the fi rst place if he is innocent, and any promise by the prosecutor not to enforce against a guilty defendant cannot be regarded as credible. We can see in greater detail how procedural protections dampen corruption in the context of the two core procedural protections: the reasonable doubt standard and the double jeopardy rule. Both reduce the prosecutor's ability to selectively enforce. In this sense, they clearly fall within our analysis because they simultaneously raise the cost to the prosecutor of implementing a selective policy and lower the value to the potential beneficiary of seeking such a policy. The reasonable doubt rule accomplishes this task by directly reducing the probability of a guilty verdict and increasing the amount of evidence necessary for conviction. In terms of the prosecutor's expected profi t function, the reasonable doubt rule increases c p and reduces p p . The double jeopardy rule aids in this task by preventing the prosecutor from substituting toward successive prosecutions against the same defendant in order to avoid the eff ects of the reasonable doubt rule. If (in equation (7.1)) p p is too low to credibly threaten prosecution in a oneshot trial, the threat of successive prosecutions could restore credibility to the prosecutor's strategy. For example, suppose the prosecutor is permitted to prosecute the defendant twice. In this case, one might observe:
where c p represents the prosecution cost for two trials, which implies that the prosecutor's threat could be credible against innocent defendants. Under this theory, the reasonable doubt and double jeopardy rules have complementary functions. No matter how low the probability of successful targeting is reduced as a result of the reasonable doubt rule, the prosecutor may still have an incentive to adopt a selective enforcement policy if he can bring successive actions against a defendant. In the extreme case in which the prosecutor can bring an infi nite number of successive actions against the defendant, he is likely to eventually get a conviction, no matter how small the probability of conviction in the individual trial. The more worrisome case, however, is where the prosecutor learns from a previous mistake and uses the information from a 'test trial' to boost the probability of conviction to a near certainty in the second trial. 48 The double jeopardy rule appears in this framework to serve the function of prevent- ing enforcement agents from substituting toward a successive prosecution strategy in order to avoid the constraints imposed by the reasonable doubt rule and other single trial protections.
Penalty restrictions
Another way to constrain the costs associated with abuses of prosecutorial or punishment authority is to put restrictions on the size of penalties or the process by which they are levied. David Friedman has described the size and process restrictions as 'ineffi cient punishments'. 49 Friedman distinguishes ineffi cient punishments, like prison, from effi cient punishments, like the death penalty administered quickly or a large monetary penalty equal to the defendant's wealth. 50 The argument is that effi cient punishments do not impose large direct costs on the state and hence prosecutors may have an incentive to use them to extract wealth from defendants. 51 However, ineffi cient punishments impose substantial costs on the state and therefore present obstacles to the use of the criminal process as a means of extracting wealth.
52
Two types of penalty restrictions are relevant here: the prohibition of retroactive punishments and of cruel and unusual punishments. 53 The latter restriction fi ts with the analysis here as well as Friedman's. As Friedman notes, the state could easily adopt a low-cost system of punishment; defendants could be executed, enslaved, or put into laboratories for scientifi c experimentation and the harvesting of organs and tissue. 54 Instead, we observe a system in which the state forgoes the opportunity to extract all of the defendant's wealth, and incarceration prevents the state from taking full advantage of the convict's labor. The constitutional prohibition on cruel and unusual punishments is in part responsible for this choice, although the choice seems to have been made in some countries where there is no such explicit prohibition. Malaysia, Morocco, Senegal, and the Ivory Coast do not have a rule prohibiting cruel and unusual punishment. Yet, the governments in those countries have not gone to the extreme of trying to profi t from punishing the guilty.
The historical evidence is consistent with this view of the constraining function of the cruel and unusual punishment clause. 56 The fi rst restrictions on excessive penalties in English law appeared in the Magna Carta, in chapters regulating discretionary fi nes. 57 The discretionary fi nes, or 'amercements', 58 obviously had the potential to be used as a source of revenue for the state, and as a source of private income in a period in which much of criminal prosecution was undertaken by private parties.
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It was their abuse that led the authors of the Magna Carta to devote three chapters to their control. 60 These provisions later evolved into the modern prohibitions of excessive and disproportionate punishments. 61 In terms of the profi t function introduced in equation (7.1), Friedman's argument is easy to understand. Ineffi cient punishments work not by altering the cost of prosecution, c p , but by modifying the payoff to the prosecutor, p. The prosecutor's payoff increases in the amount that a defendant would bid to avoid punishment and the amount that third parties would bid to take the defendant's wealth. The payoff should decline as a function of the cost of punishment, since any increase in the cost of punishment reduces the net reward from using the criminal law to extract wealth. Consider, for example, a wealthy individual who would pay an enormous amount to avoid conviction for some criminal violation. If the law permits the prosecutor (or the state) to strip the defendant of his wealth, the payoff to the prosecutor can be approximated by the monetary loss to the defendant, p 5 v. For a wealthy potential defendant, the prosecutor's profi t function would then be p p v 2 c p , (7.6) which could be positive even if the likelihood of conviction is extremely low. Penalty restrictions increase the cost of punishment to the state, dampening incentives for wealth extraction, and at the same time reduce the amount a potential defendant would be willing to pay in order to avoid being charged with a crime. The prohibition on cruel and unusual via free access punishments reduces the potential for the state or prosecutor to punish innocent individuals in order to profi t from their punishment. By raising the cost of punishment, the prohibition enhances the likelihood that the state will punish only the guilty -the same substitution eff ect induced by the reasonable doubt rule. It also dampens incentives individuals have to become prosecutors in order to enrich themselves. The prohibition of retroactive punishments constrains rent-seeking at the legislative level. In the absence of such a restriction, a predatory enforcement regime could retroactively impose a criminal penalty on the activity of a particular group and use the new law as leverage to expropriate their wealth. The ex post facto and bill of attainder clauses in the Constitution both apply to this type of activity. The ex post facto clause applies specifi cally to legislative attempts to punish retroactively. 62 The bill of attainder clause applies to legislative attempts to punish particular individuals without a trial.
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The distinction between penalty restrictions and procedural protections suggests that these types of rules, both designed to dampen rent-seeking, serve as complements: procedural protections work better in the short run, while penalty restrictions work better in the long run. The procedural protections described earlier -the reasonable doubt rule and the double jeopardy rule -operate in the short run to remove incentives for the prosecutor to selectively enforce the law. However, if the background institutional structure is one that allows the state to profi t from the punishment of individuals, we should worry about how long the prosecutor will be able to stay out of the predatory enforcement game. Just as the potential for profi t induces entry of new businesses in the private sector, the potential for profi t in enforcement should induce entry of a similar sort in the public sector. Creative prosecutors would fi nd ways to modify the procedural rules, plea bargain around them, or to lobby the legislature until the desired changes were enacted. 64 We will focus our discussion on the ex post facto clause for the sake of brevity. Note that both clauses induce a reactive type of rent-seeking, as they seem to invite defendants to challenge virtually every eff ort to punish on the ground that it is either a disguised bill of attainder or retroactive penalty. 64 See, for example, Stuntz, supra note 34, at 509-15. 
Some implications for the jury
Although we have focused on rent-seeking in the enforcement process rather than in the legislative process, the jury serves as an important constraint against both types of rent-seeking. A prosecutor who brings politically motivated charges against members of politically weak groups faces the risk, under the jury system, of being unable to gain a unanimous verdict from a jury consisting of some members from the weak group. Indeed, the theory of this chapter suggests an important rationale for the requirement of unanimity among jurors in criminal trials. The need to obtain a unanimous verdict makes it more diffi cult for the prosecutor to selectively target politically marginal groups or individuals in the law enforcement process. The need to obtain a unanimous verdict from the jury also gives the jury the power to nullify statutes designed to expropriate wealth from politically marginal groups.
Our theory provides some insight into the original function of challenges to the jury's composition, including the controversial problem of peremptory challenges. Challenges to individual jurors could be based on cause, or could be peremptory, in the sense of not being based on any of the accepted grounds.
66 Peremptory challenges were granted only to the defendant. 67 Although peremptory challenges have come under attack recently as a form of invidious discrimination, 68 the original purpose is somewhat easier to see in the context of a rent-seeking model. The peremptory, in its original design, gave the defendant a zone of unquestioned authority in the choice of jurors, as long as he did not use it to an excessive degree. If a wily predatory sheriff had managed to choose conviction- 65 The procedural constraints we have discussed might reduce the incentive to lobby law enforcers, but might lead parties to more lobbying on the legislative side. Penalty restrictions, to the extent they are part of constitutional law, reduce incentives for legislative lobbying. In addition, any set of restraints that forces rentseeking groups to use more costly methods of extracting wealth should have the desired eff ect of dampening rent-seeking incentives. At a minimum, the restraints considered here have that eff ect.
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Blackstone Commentaries, supra note 17, at 361-3. 67 Id., at 362. prone jurors in a way that would be diffi cult to challenge on the accepted grounds, the defendant could fall back on his peremptory challenges. To the extent that this obstruction stood in the way of any eff ort to selectively enforce the law, the sheriff would have a much smaller incentive to try to control the composition of the jury.
Applications of positive theory
We have been concerned so far with explaining broad institutional features. In this section, we extend the argument by taking a look at the case law associated with pro-defendant protections, focusing on double jeopardy law. Since criminal procedure is a vast area, we can provide only a sketch here. We claim that this chapter's framework provides a good positive theory of substantial parts of criminal procedure doctrine.
Double jeopardy
As a general matter, double jeopardy reduces the prosecutor's power to selectively enforce or abuse his discretion in a manner complementary to the reasonable doubt standard. Double jeopardy complements the reasonable doubt rule by preventing the prosecutor from bringing successive prosecutions against the same defendant with the hope of eventually learning how to convict the defendant on weak evidence. 69 In brief, our claim is that the essential purpose of double jeopardy doctrine is to prevent prosecutors from substituting toward successive prosecutions in order to avoid fundamental single-trial procedural constraints such as the reasonable doubt rule. This proposition explains puzzles in double jeopardy doctrine as well as its overall structure. same set of facts). 73 However, in Diaz, the Court permitted an individual to be retried for murder, after having been convicted of attempted murder, in a case in which the victim died after the fi rst trial from injuries received in the initial attack. 74 Under a strict application of the Blockburger test, Diaz would have to be considered a mistake.
The tension between Blockburger and Diaz (and between Blockburger and several other decisions) appears to be a puzzle under a strict interpretation of Blockburger. However, under the anti-substitution thesis implied by our framework, there is no tension between Blockburger and Diaz. Blockburger prohibits a particular substitution strategy: the use of a later trial on either a greater or lesser-included off ense in order to take two shots at convicting a defendant on one particular set of facts. The 'Diaz exception' (if one wishes to call it that) applies to a case in which there is clearly no evidence that the prosecutor has adopted such a strategy. Blockburger and Diaz are easily reconciled under the anti-substitution principle.
A simple model of the problem under consideration may clarify this argument. Suppose a crime consists of elements {A, B, C}. Each element must be proved in order to hold the defendant guilty. For example, in the case of murder, A might be the intent element, B the attempt element, C the actual killing of the victim. Attempted murder would then require only the proof of elements A and B. Blockburger holds that, in general, it is violation of double jeopardy to fi rst prosecute the defendant for {A, B} and then later prosecute him for {A, B, C}. This seems sensible in light of the potential for predation. The predation potential is especially clear in the case in which the government loses on the {A, B} prosecution and then brings {A, B, C}. If the government wins {A, B} and then brings {A, B, C}, the predation concern is somewhat less, but still important.
Diaz is distinguishable from the standard case of successive prosecutions for two reasons: the government won in the fi rst case, and the new element was only prospective at the time of the fi rst trial. In terms of the model, at the time of trial, the crime could be described as consisting of A and B with only a chance of C. The government did not have a real choice between {A, B} and {A, B, C}, and given the absence of such a choice, the government's decision to bring {A, B} should not be called an example of strategic predation. When C was later realized, a prosecution based on {A, B, C}, off setting for the punishment already infl icted, preserves the deterrent eff ect of the law without introducing risks of government predation.
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See Amar, supra note 70, at 1813.
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The state was prepared to off set against the murder sentence time served under the attempted murder conviction. See id.
Consider another puzzle involving the splitting of possible charges. Suppose one charge consists of circumstances A, B, and C, and another of the circumstances A, B, and E. For example, suppose one charge is robbery and the other is murder, arising from the same set of events, and element B requires proof of the defendant's presence at the scene of the crime. 75 The defendant is tried under the ABC charge fi rst, and the government loses because it cannot prove element B. Can the government turn around and bring the ABE charge? Blockburger would seem to imply that the answer is yes, because the charges do not involve the same elements. However, the Supreme Court held in Ashe v. Swenson that, under the double jeopardy clause, the government was collaterally estopped from attempting to prove element B in the second prosecution.
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The tension between Blockburger and Ashe disappears under this chapter's anti-substitution principle. If prosecutors were free to split up their charges into separate yet overlapping bundles -{A, B, C}; {A, B, E}; {B, C, D} -without having to fear that they would be barred by the double jeopardy rule, then this would clearly be a desirable way of skirting the single-trial constraints imposed by the reasonable doubt rule. It follows that double jeopardy doctrine should be understood to prevent this kind of prosecution stratagem. If the Blockburger doctrine is read to incorporate the anti-substitution rule proposed here, then there is no apparent confl ict between Blockburger and the collateral estoppel rule of Ashe.
Our claim that the overall structure of double jeopardy doctrine is consistent with the model of this chapter is supported by two other features of the doctrine: the asymmetry of appeal rights and the treatment of mistrials.
Consider the treatment of appeal rights. In Kepner v. U.S., the Supreme Court held that appeal rights are asymmetric, 77 in the sense that the defense generally can appeal any conviction, but the prosecution's right to appeal acquittals is severely limited.
78 If we incorporate concerns over rent-seeking, then a strong rationale for asymmetric appeal rights emerges.
The asymmetric appeal rights rule of Kepner has the eff ect of making the jury's initial determination of acquittal fi nal. By denying prosecutors the option to have a jury's acquittal determination reviewed by an appellate court, the Kepner asymmetry rule enhances the power of the jury relative to that of the prosecutor. Given the unanimity requirement and the jury's composition after the defendant's challenges, the Kepner rule increases the diffi culty facing any prosecutor who mounts a selective enforcement campaign.
The treatment of mistrials is another area of double jeopardy doctrine that shows a concern for constraining prosecutorial abuse. The kind of abuse we are concerned with here is that the prosecution may think, at some point in the initial trial, that a conviction is not likely and may then try to have a mistrial declared by the court to try to get another shot at the defendant. 79 If we permitted the prosecution to do this and bring another trial, then the prosecution would have a tremendous incentive to have mistrials declared whenever it thought it might not win the initial trial.
The law appears to refl ect these concerns in the way it addresses whether another trial will be permitted following a mistrial. One could characterize the law's approach to this problem as one that depends on the defense's attitude towards a mistrial. Thus, if the defense seeks or does not oppose a motion for a mistrial, then the prosecution will normally be permitted to bring another suit.
80 This is consistent with our substitution thesis because if the defense is seeking a mistrial, the prosecution is not likely to be using the mistrial process to seek another trial to go after the defendant. An exception to this is observed where the defense seeks a mistrial based on something the prosecution did that appears deliberately calculated by the prosecution to induce the defense to seek a mistrial.
81 This is also consistent with the rent-seeking framework because in such cases there is a clear risk that the prosecutor could have induced the defense's motion for a mistrial in order take advantage of information gleaned from the initial trial.
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On the other hand, when the defense opposes a mistrial motion, the courts have adopted a more cautious stance to permitting another trial -the prosecution must prove a 'manifest necessity' for the next trial. 83 In addition, the factors that go to showing whether 'manifest necessity' is present appear to be designed to ascertain whether the prosecutor was trying to abuse the criminal process -for example, by getting a mistrial in order to avoid a loss in the initial trial. 84 For example, a hung jury leading to a mistrial does not present the same specter of potential abuse as does the injection of prejudicial error by the prosecutor to obtain a mistrial. 85 In the former case, the prosecution is often granted another trial, while the latter case will normally not result in another trial. 86 Further, when the reason for the mistrial was a move by the defense, without prosecutorial provocation, then the scope for prosecutorial abuse is also low and another trial is usually granted. 87 These factors are all consistent with an approach that seeks to constrain the prosecutor's ability to substitute successive prosecutions in order to avoid the eff ect of pro-defendant procedural protections.
Ex post facto clause
The ex post facto clause bars retroactive application of certain changes in the criminal law. 88 The standard justifi cations are that it provides notice to defendants of the conduct that is illegal and the sanction for it, as well as constraining the government from passing arbitrary or vindictive legislation against a particular defendant. 89 The prohibition is only concerned with matters that amount to 'punishment' 90 and applies more frequently in the context of legislative decisions as compared to judicial decisions.
Given that a concern for potential government oppression has always been one of the justifi cations for the ex post facto clause, the key contribution of the rent-seeking framework is its identifi cation of a particular justifi cation as central to eff orts to understand case outcomes. The two standard justifi cations, notice and prevention of abuse, provide alternate approaches to explaining the case law. Under the notice approach, just about every change in the criminal punishment process, whether in the law or in evidentiary requirements, could violate the prohibition against ex post facto rules if applied retroactively. Under the 'abuse' or rent-seeking approach, only those changes in the punishment process that create a potential for abuse, by increasing the risk of targeted enforcement, should be deemed violations of the ex post facto clause.
We have argued that the case law is more consistent with the latter view. 91 The most obvious illustration of this is that the ex post facto provision is understood today to be violated if a penalty is enhanced, but not if it is reduced. Obviously, any change in a penalty could be viewed as a violation of the ex post facto clause under the notice theory. The abuse theory, however, would imply a concern only for penalty enhancements.
Since it is clear that an enhancement of the penalty, applied retroactively, violates the ex post facto clause, much of the modern case law involves less clear changes such as rules governing the provision of benefi ts to prisoners (such as the timing of parole hearings) or the type of evidence 88 admitted into court. The modern decisions suggest that the Supreme Court applies a balancing test that weighs the likelihood and potential severity of abuse against the administrative effi ciencies. In the case of a reduction in certain benefi ts provided to prisoners, the administrative effi ciencies come in the form of cost reductions to the state. This is weighed against the potential for targeted punishment against a person or class. In the case of evidence requirements, the potential for abuse is weighed against gains in the administration and accuracy of trials.
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Void-for-vagueness
The void-for-vagueness doctrine serves as a constraint on legislators and law-enforcement agents that curtails their discretion. The early cases struck down laws that were deemed vague, in the sense that they granted law enforcement agents broad discretion in deciding what is legal and what is not. 93 Such discretion gives enforcement agents wide power to extract wealth through the criminal law enforcement process. This raises the specter of rent-seeking.
The purpose of the void-for-vagueness doctrine was confused to some extent by the Supreme Court's rationale in Papachristou v. City of Jacksonville, a decision striking down a Florida vagrancy ordinance. Rather than focusing solely on the enormous discretion the statute gave to law enforcers, the Court spoke at length about the class-stratifi cation consequences of the ordinance. The Court noted that '[t]hose generally implicated by the imprecise terms of the ordinance -poor people, nonconformists, dissenters, idlers -may be required to comport themselves according to the life-style deemed appropriate by the Jacksonville police and the courts'. The Court's class-stratifi cation worries in Papachristou led to the belief on the part of some litigants and commentators that a vague law should be upheld if it raised no class-stratifi cation issues. So, for example, an ordinance giving law enforcers greater discretion to arrest gang members should be viewed positively in the absence of any race or class-stratifi cation issues. If such an ordinance appeared to play no role as a mechanism for inter-group wealth expropriation, this reasoning would suggest that it should be upheld.
However, this view misses the fundamental point that the void-forvagueness doctrine aims at suppressing the risk of what we described 92 Id., at 102-04. earlier as 'simple corruption' -the use of the power to enforce as a path to enrichment. Excessively vague statutes give discretion to law enforcers to shake down law-abiding citizens for bribes. This fundamental concern underlying void-for-vagueness doctrine remains a valid one, as suggested by the Court's decision upholding the doctrine in Chicago v. Morales.
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Conclusion
Perhaps the most enduring statement of criminal procedure is Blackstone's claim that it is better to let ten guilty men go free rather than punish one innocent man. The public choice theory we have off ered in this chapter is in accord with this claim. The Supreme Court later elaborated on this notion in its Winship decision by framing the problem as one of avoiding certain false conviction costs, such as stigma and disutility costs. It is this formulation that we fi nd inadequate. We contend that public choice theory provides the best basis for understanding the key institutional features of criminal procedure. Moreover, the public choice theory suggests functions for each of the most important protections -such as the double jeopardy, ex post facto, and reasonable doubt rules -that align well with the actual case law. 94 Hylton & Khanna, supra note 1, at 104-06. The approaches in Papachristou and Morales are good examples of how Ely's approach diff er from ours. Ours is closer to Morales and Ely's to Papachristou.
